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In Brief

Decisions of Interest
The following decisions of specia!
interest are published today under the
cour! indicated. in the teri.
r’Peace Officers Entitled to Carry
Guns — Agency's Unilateral Deletion

of Name from Register Bar
president of the

Sullivan County Society for the Pre-
vention of Cruelty to Children and a
resident of Sullivan County, the de-
fendant was considered a peace of-
ficer entitled to carry & gun pursuant
to CPL section 2.10. After he moved
he was deleted from the list of peace
officers maintained by the Depart-
ment of Criminal Justice Services
(DCJSi and subseguently arrested
for iYlegal possession of a gun. Grant-
ing the defendant’s motion to dismiss
in this case of apparent first impres-
sion, the court agreed with him thai
sections §45 and 845-2 of the Execu-
tive Law, which provide for central-
ized listing of peace officers, “do mnot
empower DCJS to determine peace
officer status. The court noted that
when DCJS suspects that someone is
not entitled 1o peace officer status, It
may apply 1o the Supreme Court for
an order reguiring the organization
with v.hlch he is aff!haled to fulfill
g -_..-u ents. People v.

g¢ichmond County,

p Justice Kuftner (p.
13 col 5). . _ -

Richmond

County

SUPREME COURT

Justice Kuliner

PEOPLE v. LOUIS FERRAFRA—The
defendant, Louis Ferrerz, stands indicted
with two counts of crimipal possession of
& weapon in the third degree.

Defendant was 2 direclor and president
of the Society for the Prevention of
Cruelty to Childrer (SPCC), & vot-for-
profil- corporation located in Sullivan
County, New York By virtue of charter
membership in this corporation, defen-
dant enjoyed the status of peace officer,
pursuant 16 CPL Sec. 210 (7) and was,
thus, entitled to carry 2 handpun

On July 26, 1984, defendant sppeared at
the Richmond County District Atlorney's
Office with the hope of discussing the in-
vestigation of a Staten Island child who
had zliegedly been abused at a camp lo-
cated in Sullivan County. During the
course ol an interview, Delective Felix
Alba of the District Attorney’s Office
Squad observed that defendant was in
possession of hendguns. Albe initiated an
inguiry of defendant’s status es peace of-
ficer, utilizing the Depzriment of Crimi-
ne! Justice Services (DCIS). The DCIS
mainiains a cwrrent listing of names,
birth datles and other periinent informe-
tion of peace officers, pursuetn to its au-
thority under Section 845-2 of the Execu-
tive Law. Upon discovering that
defendant’s neme had been deleted from
the DCUS list, Alba had probzabie cruse Lo
piace defenden! under arrest Defendant
who wes subsequently indicted, now seeks
a dismissa) of the indictment

It appears conceded that the DCIS de-
leted defendant’s name from 1is regisiry
in 1983, when 1t learned thet defendant no
longer considered himself to be & resident
of Sulliven County. In 1983 defendent st-
templed to found g Richmond County
Chapier of the SPCC. When filing the Cer-
tificate of Incorporetion, defendant used
his brother's Staten Islend address as de-
fendant’s mailing sddress. Section 3-b of
Public Officer's Law staies that peace of-

_ ficers appointed by 2 society must reside

in the appointing county. Thus, it is ar-
gued. If defendant resided in Staten Island
then he no longer fuifilled the reguisite
residency requirement for peace officer

. status jn Sullivan County.

The cruclal issue for determination is
whether DCJS possessed the suthority.do
unilaterally remove defendant’s name
from jis listing, pursuani to the power
ganted it under Section 837, end more spe-
cifically, Section 845-2 of the Executive
Law. if DCJS acted outside the scope of ita
statulory aulhority, the defendant, at the
tirne of his arrest, was & legitimate peace
officer.of Sullivan County, entitied Lo car-
ry a2 handgun al al)l times within the State
of New York {CPL 5ec. 230} and the in-
dictment must fail. This presents &n issue
of apparent firsi impression

.



Lefencam coriends that hur Name wek
tmproperly deleled trom the DCJIS list ag
& resull of misinformation regarding resl-
dence. and notwithsiending. tha! DCIS
wes not empowered by statute to remove
delendant’s name. The Court agrees that
DCJIS, acting on 1ie own initiaiive, lacked
the authority 1o determine defendant's
peace officer sialus. Section B45 and B4S5-a
o! the Executive Law created a cenlra!l
Registry of Peace Officers, which provid-
ed that DCIS must maintain & current
listing of peace officers within 1he state,
such information to be reporied to DCJS
by the heads of certain organizations as
defined in Sec. B45-a subd 2. Nothing is
mentioned in the siatute \hat CIMpOWErSs
the PCJS to determine who is'or is Dot 2
peace officer.

In response to the instant motion the
People argue:

1) That the legislative purpose of Sec.
E45 and B45-5 of the Executive Law is 1o
eneble other law enforcement officials
within the state 10 delermine if an tndivid-
ual is a peace officer;

2} In pursuance of this geal, DCJS had
the responsibility of removing defendanl's
name from the list when DCJIS discovered
that defendant no longer resided in Sulll-
van County;

3) The DCJS removed defendant’s name
in order 1o ensure that the list"accurately
refiected the names of current peace otfi-
cers, and -

4) That the information although re-
ceived from e source outside of those cop-
tained in Executive Law Sec. B45 £-2 does
not preclude DCJS from wtilizing such

" information

It iz undisputed that! on December iq
1983, the DCJS wrote to the SPCC indorm-
ing 1t of its deletion of defendant’s neme
trom the regisiry of peace officers. by vir-
tue of the residency given by defendant in
hiz application to form an SPCC in Rich-
mond Couhty. Beyond this notification no

.other action was 1aken by DCJIS,

Assuming, arguendo, that the DCJS was
correct in its determination thatl the de-
fendant had taken inconsistent with the
mainlenance of his peace officer status,
the question remains whether the DCJS
had the suthority 1o determine, on s
own, whethér Gefendant continued, in fact,
as a peace officer.

Because the Court is of the opinion that
the authority given to the DCIS under
Sec. 845 and B45-a of the Executive Law

. Goes nol encompass that of determining
the stalus of peace officers, 1 follows that
the removal of &n individual's name from
the registry of peace officers maintained
by tha! agency, when precipitated by a
unilateral decision on the ‘pajt of the
DCIS, does not effect a change in the sla-
tus of that individual as & peace officer.
The mandate given to the DCJS through
the enaciment of Executive Law Sections
845 and B4%-2 was 1o maintain & registry
of peace officers. nol to make unilateral
determinations of the status of those
whose names are provided to 11 by the
agencies contained in Section 845-a subxl.
2. I
Where, 2s in Lthe instant cese, the DCJIS
bhad a legilimate concern that the Sullivan
County SPCC had maintained as g peace
officer 2 person not otherwise entitied by
Jaw 1o that status i1 was not without a
remedy,

Executive Law Sec. §45-8 subd. & per-
mits the DCJS to eppiy 1o the Scpreme

Count for an order direcling the mgenties

dehominated in bec. 5452 subd. 2 to com-
ply with the filing requirements of thet
statute.

Subdivision 5 permite the court enter-
teining suchan application lo issue “such
order &s may be jusl”. Had the DCJS so
moved in 1883, a determination as to the
accuracy of the information provided jt
by the Sullivan County SPCC migh! have

“been had.

Additionally, the DCJS coulé have
s6ught the 2ssistence of the Atlorney Gen-
eral of the State of New York The Attor-
ney General is ex officio & member, direc-
1or or officer of such a8 corporation as the
Sullivan County SPCC. Kot-For-Profit
Corporation Law Sec. 112 (subd. | par,
7]} See, Abrams v. Richmond County
SP.CC. 125 M2¢ 530. By virtue of such
status, 2s well &s by virtue of the author-
ity granted to the Attorney Generzl under
subd-a par. 1 of Sec. 112 and Sec. 1101 of
the Not-For-Prolit Corporation Law ac-
iion or proceedings could have been insti-
tuted toTestrain the SPCC from maintain-
ing ineligible ptraons as peace officers or
to dissolve 1be Corporation in {1 entirety,

1z the ordinary case. the spency certity-
ing the status of an individus) ex »
officer will be the same &geacy Eiving no-
tification of the delelion of such status 1o
the DCJS. Where, £s here, the DCIS, has
reason to believe thal lhe individua) so
certified is not eligible for that satus i1
mus! have recourse to the courts as ahove
meantioned for & judiciz) delermination of
the question Thal such action may be
burdensome cannol be peinspid. Absent,
however, legislative aclion empowering
the DCJIS, the Attorney General or the
District Attorneys of the seversl counties
1o seek & more expedient form of relief,
the Court cennpot strain the languege of
Lhe statuies herein involved 1o find 2 dele-
gsation of suthority not infended by the

islature. S
leg'1[‘11113 indictment is, in its ectirety,
ismissed.
dl;‘?:: smernorii.m‘h.!m shsll constitute the
opinion, decision and order of the Corut



